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INFANTS’ CONTRACTS FOR THE 
SALE OF CHATTELS* 


By Grorce W. GoBLE 


No doubt it is generally correct to say 
that an infant’s contract is voidable, and 
that to avail himself of the privilege of in- 
fancy he need not restore what he has re- 
ceived under the contract. But such 
statements do not fully and completely 
describe the relations created by a contract 


between an infant and an adult, and for 


that reason they need amplification if they 
are to be helped in the solution of concrete 
legal problems. In a sale contract, does an 
avoidance by the infant mean that all of the 
legal relations created by the contract are 
extinguished or only part of them? And 
if the latter, which are extinguished and 
which are not? What effect does the 
avoidance have upon the title to chattels 
created in the adult or in the infant, or 
upon the title created in a purchaser from 
the adult? These and other questions can- 
not be answered by a general statement. 
Indeed, a correct answer for a contract 
avoided in one stage of its history would 
not be correct ‘for the same contract 
avoided in another stage of its history. Nor 
would an answer which is correct for one 
kind or type of contract be sound when used 
to solve the problems in a different kind 
of contract. 

It is the purpose of this paper to attempt 
to point out the most important legal rela- 
tions created by a contract entered into 
between an infant and an adult for the sale 
or exchange of chattels. A sale contract 
presents the typical but at the same time 
the most complex case, because the rights 


*Reprinted from 20 Ill. Law Rev. 343, by permission. The 
author is Professor of Law, University of Illinois. 





and obligations of third parties are fre- 
quently involved. From a careful consider- 
ation of this one type of contract, an 
analysis of most contracts covering other 
types of subject matter will readily sug- 
gest itself. 


For convenience in discussion and 
analysis, the chattel sale contracts of in- 
fants may be divided into five classes: First 
those executed on the part of the infant 
only ; second, those executed on the part of 
the adult only ; third, those executed on the 
part of neither; fourth, those executed by 
both; and fifth, those partly executed on 
the part of either or both Any contract 
to which an infant is a party will fall in 
one of the above classes at the time the 
relations created by it come before the court 
for determination. The problem is what 
are the relations between the parties in 
each case? iS 

I. Contracts executed on the part of the 
infant only. An action on a contract in 
this stage of its history is not ordinarily 
brought by the adult, since he has received 
performance. The infant usually brings the 
action to recover for the adult’s non-per- 
formance, or to ask for restitution of the 
chattel or money he has parted with. It 
is clear that the infant has an action for 
the adult’s non-performance, for the fact 
that the plaintiff was an infant at the time 
of the formation of the contract is never a 
defense.” It is equally clear that the in- 
fant can disaffirm the contract and may 
maintain an action to recover the money 
paid, or chattel sold if the adult still has 
it.2 No question arises as to the infant’s 
duty to restore since the infant has as yet 
received nothing under the contract. If 
the adult has sold the chattel received by 
him to an innocent purchaser for value, the 

(1) Confusion frequently results from the use 
of the term “executed” with respect to contracts, 
It sometimes refers to the operative acts of forma- 
tion of the contract, e. g. drawing and ‘signing 
the document. Most frequently, however, it is 
used in reference to the acts of performance of 


the promises of the contract. In this article it is 
used in the latter sense. 


(2) Holt v. Ward Clarencieux (1732) 2 es e 
937; Patterson v. Lippincott (1885) 47 N. £ 
457, 54 Am. Rep. 178. 


(3) Robinson v. Weeks (1868) 56 Me. 102. 
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infant, in those jurisdictions that have 
adopted the Sales Act, cannot recover it,* 
but he ean perhaps recover its value in 
quasi-contract.5> At common law, however, 
the infant could follow the property into 
the hands of a purchaser for value.® 


Suppose I, the infant, delivers to A, the 
adult, a horse in return for A’s promise to 
pay $100 one year from date. The legal 
situation thereby created may be described 
by setting down categorically the legal re- 
lations, first from the viewpoint of the in- 
fant, and then from the viewpoint of the 
adult. 

The infant has— 

1. Duties, no-rights, liabilities, and dis- 
abilities? of non-ownership of the 
horse, except in place of one dis- 
ability he has the power (3) noted 
below. (The correlatives of these 
relations are in A.) 


2. A right that the adult shall pay 
him $100. 


3. A power by an act of disaffirmance 
to create in himself— 

(a) all the rights, privileges, pow- 
ers, immunities, ete., which con- 
stitute ownership of the horse. 
(The correlatives of these rela- 
tions would be in A and all 
other ordinary persons.) 

(b) aright to the restoration of the 
horse. 


(4) Sales Act sec. 24. See also Williston ‘“‘Sales” 
(2nd ed. 1924) I secs. 14 and 348. 


(5) Carpenter v. Carpenter (1873) 45 Ind. 142 
and cases cited therein. 


See numerous cases cited in Williston 


(6) 
“Sales’’ (2nd ed. 1924) I sec. 14. 


(7) The terminology employed by Hohfeld in 
his system of analysis seems to the writer the 
most adequate vehicle for minutely describing: the 
contractual relationship between persons. Conse- 
quently that terminology is used throughout this 
article. See Hohfeld Legal Con- 
ceptions’ (1923). For definitions of the terms 
used see Corbin “Legal Analysis and Terminology” 
(1919) Yale L. J. 29:163. For some valuable sug- 
gestions on the Hohfeld terminology see H. J. 
Randall “Hohfeld on Jurisprudence’ (1925) Law 
Q. Rev. XLI:86. ; 

The writer further desires to acknowledge his 
deep indebtedness to Professor Arthur L. Corbin 
of Yale Law School, not only for the help received 
from the material on infant’s contracts written by 
him in his edition of Anson on Contract (see Anson 
“Contract” (4th Amer. ed. 1924) secs. 161, 16la, 
161b), but also for the aid given by his articles 
and comments on contract law published in various 
legal periodicals. 


“Fundamental 





4. A liability by the adult’s sale of the 
horse to an innocent purchaser for 
value to— 

(a) a disability to acquire title to 
the horse by disaffirmance. 

(b) duties, no-rights, liabilities, dis- 
abilities, ete., of non-ownership 
of the horse, as to such inno- 
cent purchaser. (The correla- 
tives of these relations would 
be in the innocent purchaser.) 


The adult has— 

1. Rights, privileges, powers, and im- 
munities which constitute owner- 
ship of the horse, except in place 
of one immunity he has the liabil- 
ity (3) noted below. (The correla- 
tives of these would be in I and 
other ordinary persons.) 


A duty to pay $100 to the infant. 


3. <A liability by an act of disaffirm- 
anee on the part of I to the crea- 
tion in himself of— 

(a) duties, no-rights, liabilities, 
and disabilities of non-owner- 
ship of the horse. (The correl- 
atives of these relations would 
be in I.) 

(b) a duty to restore the horse to I. 


4. A power by a sale of the horse to 
an innocent purchaser for value to 
create himself— 

(a) an immunity from a divest- 
ment of his ownership of the 
horse by disaffirmance. 

(b) duties, no-rights, labilities, 
and disabilities of non-owner- 
ship of the horse as to such in- 
nocent purchaser. (Such inno- 
cent purchaser would have all 
‘the rights, privileges, powers, 
and immunities necessary to 
constitute him owner of the 
horse. ) 

II. Contracts executed on the part of 
the adult only. The problems here in- 
volved are usually presented in an action 
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by the adult against the infant to recover 
the purchase price or to recover damages 
for the infant’s non-delivery of the prom- 
ised chattel. Since, if the infant is sued 
for the price, he can successfully defend 
without restoring the property received by 
him, by pleading infancy, it is clear that 
he is not under a duty to pay the price.® 
Rather he has a privilege not to pay, and 
the adult has no-right that he shall pay. 
The infant’s act of restoration is not a con- 
dition precedent to his privilege not to pay. 
But the effect of the plea or of any other 
act of disaffirmancee, is to revest in the adult 
title to the chattel received by the infant if 
he still has it. After the infant attains his 
majority he may by an act of affirmance 
create a duty in himself and a right in the 
adult to recover the price. 


Suppose A, the adult, delivers to I, the 
infant, a horse, in return for I’s promise 
to pay $100 one year from date, what are 
the relations of the parties? 


The infant has— 

1. All of the rights, privileges, powers, 
immunities, ete., that constitute 
ownership of the horse. (The cor- 
relatives of these are in A and all 
ordinary persons.) 


2. A privilege not to pay the $100. 


3. A power by an act of disaffirmance 
to create himself— 

(a) all of the duties, no-rights, 
liabilities, and disabilities of 
non-ownership of the horse. 
(The correlatives of these are 
in A.) 

(b) a duty to restore the horse to 
A (if he still has it). 


4. A power (after attaining major- 
ity) by an act of affirmance to 
create in himself a duty te pay the 
$100 to A. 


(8) Wallace v. Leroy (1905) 57 W. Va. 263, 50 
e a” a” Merriam v. Cunningham (1853) 11 
us) 


(9) Wallace v. Leroy supra; Strain v. Wright 
(1848) 7 Ga. 568, 





The adult has— 

1. Duties, no-rights, liabilities, and dis- 
abilities of non-ownership of the 
horse. (The correlatives of these 
are in I.) 

2. A no-right that the infant shall pay 
the $100. 

3. A liability by the infant’s act of 
disaffirmance to the creation in him- 


self of— 
(a) the rights, privileges, powers, 
immunities, ete., coustituting 


ownership of the horse. (The 
correlatives of these are in I 
and all ordinary persons.) 


(b) a right that the infant restore 
the horse. 


4. A liability (after the infant’s at- 
taining majority), by an act of 
affirmance, to the creation in him- 
self of a right that the infant shall 
pay the $100. 


III. Contracts executed on the part of 
neither. An action upon a contract in this 
stage of its history may be brought either 
by the infant or the adult. Since no prop- 
erty has ‘‘passed’’ from either to the other 
the relations here are relatively simple. 
Of course, the infant may maintain an ac- 
tion against the adult,1° and the adult may 
not maintain an action against the infant, 
But as in the other types of contract the 
infant here also has two powers, one of 
disaffirmance, and after attaining majority, 
one of affirmance. The relations here also 
may be more clearly stated if a concrete 
case is put. Suppose I, the infant, promises 
to pay $100 for a horse in return for the 
promise of A, the adult, to deliver the 
horse. 
of” Holt v. Ward Clarencieux (1732) 2 Strange 


(11) If an action cannot be maintained 
an infant when he has received performance from 
the adult (see cases in note 8) a fortiori the 
action cannot he maintained when the infant hag 
not received performance. 












CENTRAL LAW JOURNAL 


No. 2 











The infant has— 

1. A right that the adult shall deliver 
the horse. 

2. A privilege not to pay the $100. 

3. A power by an act of disaffirmance 
to extinguish his own right and the 
adult’s duty to deliver the horse. 

4. A power (after attaining majority) 
by an act of affirmance to create a 
right in the adult and a duty in 
himself to pay $100. 


The adult has— 

1. Ar duty to deliver the horse. 

2. A no-right that the infant shall pay 
$100. 

3. A liability by an act-of I’s dis- 
affirmance to the extinguishment of 
I’s right and his own duty to de- 
liver the horse. 


4. A lability by an act of affirmance 
(after the infant attains majority) 
to the creation of a right in him- 
self and a duty in I to pay the 
$100. 

IV. Contract executed by both the infant 
and the adult. This class may be subdi- 
vided into eases in which the infant still 
retains in specie a part or all of the con- 
sideration received by him and those in 
which he has spent or wasted the con- 
sideration received. 

(A) Where the infant still retains in 
specie a part or all of the consideration re- 
.ceived by him under the contract, the prob- 
lems involved are usually presented in an 
action by the infant to recover money or 
chattels parted with. Although there is 
some confusion among the decisions on this 
point, the preponderance of authority in 
eases of the sale or exchange of chattels is 
that restoration, or an offer to restore by 
the infant, is a condition precedent to his 
right to restitution by the adult.1* This 

(12) Utterstrom v. Kidder (1924 Me.) 124 Atl. 
51; Arkansas Reo Motor Co. v. Goodlett (1924) 163 
Garage (19%) 198 N.Y. S392; Whitman v._-allen 


92; 
(1922) 122 Me. 1, 121 Atl. 160; Notions v. Gregg 
(1923) 290 Fed. 157; Zuck v. Turner Harness & 





principle no doubt had its origin in the 
equitable maxim that he who seeks equity 
must do equity, and it applies whether the 
contract was beneficial to the infant or-not. 
But in cases where it is unnecessary for the 
infant to ask the aid of the court to effect- 
uate his disaffirmance, restoration by him is 
not a condition precedent. Such is true, 
for example, in sales of land by the infant, 
where in many jurisdictions the quondam 
infant may disaffirm by simply executing a 
deed to another grantee.!* 


But under the Sales Act if the adult 
should sell the horse to an innocent pur- 
chaser for value, that would be the exercise 
of a power, resulting in the destruction of 
the infant’s power of disaffirmance and in 
the creation of an indefeasible title to the 
horse in the purchaser.!* 


If I, the infant, exchanges his horse for 
the cow of A, the adult, the relations of the 
parties may be set forth as follows: 


Carriage Co. (1904) 166 Mo. App. 566, 80 S. W. 
967; Farr v. Sumner (1840) 12 Vt. 28, 36 Amer. 
Dec. 327; Hauser v. Marmon Chi. Co. (1917) 208 
Til. App. 171; Bell v. Burkholter (1912) 176 Ala. 62, 
57 So. 460; Wuller v. Chuse (1909) 241 Ill. 398, 89 
N. E. 796, 28 L. R. A. (N. S.) 128; Gray v. Grimm 
(1914) 157 Ky. 603, 163 S. W. 762; Starr v. Watkins 
(1907) 78 Neb. 610, 111 N. W. 363; Robinson v. 
Weeks (1868) 56 Me. 102; Towle v. Dresser (1882) 
73 Me. 252; Carr v. Clough (1853) 26 N. H. 280, 59 
Amer. Dec. 345; Lemon v. Beeman (1888) 45 Ohio 
St. 505, 15 N. E. 476; Price v. Furman (1855) 27 
Vt. 268, 65 Am. Dec. 194; Jones v. Valentine’s 
School (1904) 122 Wis. 318, 99 N. W. 1043. See also 
the cases cited in note 62 Am. Dec. 734 and 16 
A. L. R. 1476. 

Cases usually cited to support the view that 
restoration is not a condition precedent to the in- 
fant’s right to restitution are cases involving the 
sale of land, where for peculiar reasons a different 
rule applies, or cases in which the infant is being 
sued for non-performance, where the question is 
not whether restoration is a condition precedent 
to the infant’s right to restitution, but whether 
restoration is a condition precedent to the in- 
fant’s privilege of non-performance. See e. g. 
Williston ‘‘Sales’’ (2nd ed. 1924) sec. 19 and cases 
cited, and Anson “Contracts”? Corbin’s (4th Amer. 
ed. 1924) pp. 192-193 and cases cited. 


Indiana and apparently Massachusetts, however, . 


are contra: Carpenter v. Carpenter (1873) 45 Ind. 
142; White v. Branch (1875) 51 Ind. 210; Clark v. 
Van Court (1884) 100 Ind. 113; Morse v. Ely (1891) 
154 Mass. 458; Gillis v. Goodman (1901) 180 Mass. 
140. 


(18) Chandler v. Simmons (1867) 97 Mass. 508, 
93 Amer. Dec. 117; Eureka Co. v. Edwards (1881) 
71 Ala. 248, 46 Am. Rep. 314; Bagley v. Fletcher 
(1884) 44 Ark. 153; Cresinger v. Welch’s Lessee 
(1846) 15 Ohio 156, 45 Am. Dec. 565; Black v. Hills 
(1865) 26 Tl). 376, 87 Am. Dec. 224. Contracts for the 
scale of ‘and do not come within the purview of 
this article. 


(14) Sales Act sec. 24. 
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(b) duties, no-rights, liabilities, and 
disabilities of non-ownership of 
the horse. (The correlatives of 
these are in the innocent pur- 


The infant has— 

1. The rights, privileges, powers, and 
immunities constituting ownership 
of the cow. (The correlatives of 
these are in A and other ordinary chaser. ) 
persons. ) The adult has— 


2. The duties, no-rights, liabilities and 1. The rights, privileges, powers, im- 





XUM 


disabilities constituting non-owner- 
ship of the horse, except in place 
of a disability he has a power (3) 
noted below. (The correlatives of 
these are in A.) 


.. A power by an act of disaffirmance 


to create himself the— 

(a) rights, privileges, powers, im- 
munities, ete., constituting 
ownership of the horse. (The 
correlatives of these would be 
in A and other ordinary per- 
sons. ) 

(b) or in the alternative a right 
that A shall pay to him the 
value of the horse. But this 
right exists only if A has pre- 
vented the creation of the 
rights, ete., of ownership (set 
forth in (a) ) by a sale of the 
horse to an innocent purchaser. 

(c) power by offering to restore the 
cow to create in himself a right 
to the restitution of the horse. 

(d) duties, no-rights, liabilities, 
and disabilities constituting 
non-ownership of the cow. 
(The correlatives of these are 
in A.) 


. A power by an act of affirmance to 


create in himself a disability to dis- 
affirm and extinguish A’s rights, 
ete., constituting ownership of the 
horse. 


. A liability by the adult’s sale of the 


horse to an innocent purchaser to— 

(a) a disability to acquire owner- 
ship of the horse by disaffirm- 
ance. 





munities, ete., constituting owner- 
ship of the horse, except in place 
of one immunity he has the disabil- 
ity (3) noted below. (The correl- 
atives of these are in I and other 
ordinary persons. ) 


2. The duties, no-rights, liabilities, and 


disabilities constituting non-owner- 
ship of the cow. (The correlatives 
of these are in I.) 


. A liability by I’s act of disaffirm- 


ance to the creation in himself of— 

(a) duties, no-rights, liabilities, and 
disabilities of non-ownership of 
the horse. (The correlatives of 
these are in I.) 

(b) or in the alternative to the 
creation in himself of a duty 
to pay to I the value of the 
horse. But this duty exists 
only if A sells the horse to an 
innocent purchaser. 

(c) liability by I’s offer to restore 
the cow, to the creation in him- 
self of a duty to restore the 
horse. 

(d) rights, privileges, powers, im- 
munities, ete. constituting 
ownership of the cow. (The 
correlatives of these are in I 
and other ordinary persons. ) 


. A liability by I’s act of affirmance 


to the creation in himself of an 
immunity from divestment by I, 
of ownership of the horse. 


. A power by selling the horse to an 


innocent purchaser for value to 

create— 

(a) an immunity in himself from 
divestment of ownership by I. 
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(b) rights, privileges, powers, and 
immunities of ownership in the 
purchaser. (The correlatives 
of these relations would be in 
both I and A, and all other 
ordinary persons.) 

By comparing the legal relations in this 
type of case with those in type II above 
it is to be noted that although restoration 
by the infant is a condition precedent to 
his right that the adult shall make resti- 
tution, it is not a condition precedent to 
his privilege of non-performance.'® 


If the infant receives money instead of 
a chattel the case does not properly fall 
within this class because, since the money 
usually cannot be traced or identified, it 
cannot be shown that the infant has re- 
tained the consideration in specie. In such 
a case it is usually held that repayment of 
the money is not a condition precedent to 
his right to restitution,1® but if he has its 
value or what he purchased with it, his 
disaffirmance would create in him a quasi- 
contractual duty to account.?7 


(B) Where the infant has spent or parted 
with the consideration received by him the 
relations created between the parties are 
the same as those where he still retains the 
consideration, except that by most decisions 
restoration is not a condition precedent to 
his right to restitution by the adult. Es- 
pecially is this true when the considera- 
tion has been wasted or squandered.1® The 
infant’s act of disaffirmance alone creates 
the right of restitution. And it is true also 


(15) A failure to recognize this distinction ap- 
parently has 1 ed some writers into error. BE. g. 
see Williston ‘‘Sales’”’ (2nd ed. 1924) sec. af 


(16) eed v. Chappell (1901) 22 Ky. Rep 
1904, 62 S. 21; Green v. Green (1877) eo” N. Y. 
553, 25 Am. yg 233. 


(17) MacGreal v. Taylor (1896) 167 U. S. 688. 


(18) Chandler v. Simmons (1867) 97 Mass. 508, 
93 Am. Dec. 117; Harvey v. Briggs (1890) 68 Miss. 
bes 8 es Be Lemon v. Beeman (1888) 45 Ohio St. 

B. Lg F a v. Welch’s Lessee 
w1846) te Ohio 156, Am. 565; Price v. Fur- 
=e (1855) 27 Vt. 268, 65 Am. “Sec. 194; McGuckian 

enter PE Lad 3 R. I. “ 110 Atl. 402; Brant- 
‘olf (1882) 6. Miss. ; Bell v. Burkholter 
6913) 176 Ala. 62, 57 So. ‘466; Wuller v. Chuse 
bt ae 241 Ill. 398, 89 N. BE. 796, 28 L. R. A. (N. 8.) 
Pa. Co. v. Purvis (1906) 128 = App. eet: 
Grey v. Grimm (1914) 157 Ky. 603, 163 S. W. 
Barr v. Packard Motor Co. (1912) 172 Mich. 399, 
137 N. W. 697. 





of course that his disaffirmance creates no 
duty in himself to restore, but it has been 
held in some eases that the disaffirmance 
creates a duty in himself to pay quasi- 
contractually for the benefit received.1® 
And in this type of case the infant’s dis- 
affirmance does not vest title in the adult 
to the property wasted or squandered by 
the infant.1% 


But as to this type of case there is a 
strong and perhaps growing minority hold- 
ing that where the infant cannot restore 
the consideration received, whether it be 
because he has parted with the possession 
of it or that its nature does not admit of 
restoration, he has no power whatever of 
disaffirmance if the contract was reasonable, 
fair and beneficial to him.?° The relations 
of the parties here would be the same as 
if both parties were adults. This view 
seems to the writer to be in accord with 
sound principles of policy and justice. It 
is the policy of the law to prevent the 
wasting of an infant’s estate and to keep 
it intact until he reaches his majority, when 
presumably he has sufficient maturity and 
discretion to protect it without the special 
aid of the law. As long as that is the law’s 
policy, in every case where an infant has 
wasted the consideration received from a 
contract, it is necessary that he have the 
power to create in himself a right to resti- 
tution of the property which had passed to 
the adult, without requiring restoration on 
the part of the infant. To hold that there 
eould be no avoidance of the contract ex- 
cept upon restoration by the infant would 
be to say that an infant is entitled to pro- 
tection from his improvidence only when 
he is provident. But it is submitted that 
the policy of the law does not require that 


(19 MacGreal v. Taylor supra. 


(19a) Carr v. Clough (1853) 26 N. H. 280, 50 
Am. Dec. 345. 


(20) Wilhelm v. Hardman (1858) 13 Md. 140; 
Adams v. Beall (1887) 67 Md. 53, 8 Atl. os: Hold- 
en v. Pike (1842) 14 Vt. 405, 39 Am. Dec. 228; 
Robinson v. Weeks oe. 56 Me. =: Carr. v. 
Clough (1853) 26 N. H. 280, 50 Am. Dec. 3465. 5) 
an insurance contract, PR. - 9.4 v. Ins. Co. (1894) 
56 Minn. 365. Contra: Simpson v. Prudential (1903) 
184 Mass. 348. 
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where the infant retains the benefit of a 
fair and reasonable contract he should have 
the power to create in himself a right to 
restitution when it is impossible for him 
to restore the consideration received. 


V. Contracts partly executed on the part 
of either or both of the parties. Where 
there is only part performance by either 
party the relations created as to the un- 
executed portion are substantially similar 
to those created in an unexecuted contract, 
diseussed above, and as to the executed por- 
tion they are similar to those created in 
an executed contract, discussed above. 
There would be a variety of combinations, 
however, in which these relations would 
occur, a particular arrangement depending 
upon whether the infant, adult or both 
parties had partly performed. A particu- 
lar group of relations can be readily ascer- 
tained by an examination and comparison 
of the groups already set out. Limitations 
of time and space prevent, and the pur- 
poses of this article do not require a full 
exposition here. 

In the discussion of the above classes of 
cases use of the terms ‘‘disaffirmance’’ and 
‘‘affirmance’’ has been made without giv- 
ing them definition, and without stating 
when such powers began and terminated. 
As used herein ‘‘disaffirmance’’ is an act 
or acts manifesting an intention not to be 
bound by a contract. ‘‘ Affirmance’’ is an 
act or acts manifesting an intention to be 
bound by a contract. When an infant en- 
ters into a contract of sale he immediately 
acquires thereby the power of disaffirmance. 
This power he retains during his minority 
and for a reasonable time thereafter unless 
sooner exercised, or until the power of 
affirmance is exercised.24_ The power of 
affirmance is not acquired until majority is 

(21) Robinson v. Weeks (1868) 56 Me. 102; Towle 
(i827) 9 Cow. 626; p A Clough (863) oe Na. 
Ve" 268, 65 Am. Dee, 191. See other cases cited 
in a contract unperformed by the infant and not 


yet affirmed by him, probably he could disaffirm 
whenever sued by the adult. 





attained, and it continues thereafter for a 
reasonable time, unless sooner exercised, 
or until the power of disaffirmance is exer- 
cised.22 


The effect of the infant’s fraud and mis- 
representation as to age at the time of the 
formation of the contract has not been here 
considered, but is reserved for a future 
article. 


(22) Chandler v. Simmons (1867) 97 Mass. 508, 
93 Am. Dec. 117. See other cases cited by Willis- 
ton op. cit. I sec. 16. 


It would seem desirable to withhold both the 
power of disaffirmance and affirmance until the 
infant attains his majority, because not until then 
does he have the maturity and discretion neces- 
sary to enable him to decide whether his infancy 
contract was wise or unwise. And this is the 
rule _ respect to contracts involving the sale 
of real pro ~g 3 (See Singer Mfg. Co. v. Lamb 
(1883) 81 Mo. 221). 


But in the case of sales of personalty the power 
of disaffirmance is allowed during minority to 
enable the infant to prevent the waste or destruc- 
tion of the property sold, by compelling its prompt 
restoration, and under the Sales Act (Sec. 24) 
there would seem to be the additional reason that 
frequently a disaffirmance during minority would 
be necessary in order to prevent acquisition of 
title to the chattel sold by an innocent purchaser. 


ENGLISH LAW 


With the issue of November 20, 1926, The 
Solicitors” Journal and Weekly Reporter, 27 
Chancery Lane, London, W. OC. 2, began the 
publication of a series of articles by the most 
eminent authorities on various branches of Eng- 
lish law. The first list includes (among others) 
the following articles: 

**Some Points of Highway. Law,’’ by Alex- 
ander Macmorron, M. A., K. C. 

‘*Words of Futurity in Wills,” and ‘‘ Trades 
Unions and the Law,’’ by E. P. Hewitt, LL.D., 
K. C. 


‘‘The Legal Aspect of Town Planning,’’ by 
R. A. Glenn, M. A., LL.B 

As indicated above, many of the articles will 
be of interest and value to American lawyers. 
An article on ‘‘The Validity of Foreign Di- 
vorces in English Courts,’’ was recently pub- 
lished therein. 








**Do you admire Hamlet in a dress suit? 

‘*Not particularly. But it helps me to un- 
derstand why Ophelia went crazy.’’—Washing- 
ton Star. 


The following announcement appeared in a 
Tennessee paper: ‘‘All the folks that do not 
believe in a fire and brimstone hell, like Dives, 
will go there just to see, and, like Dives, would 
be glad to pay all their mean debts left in the 
earth for one drop of water. Attorney 
writes deeds for $1.’’—Case and Com- 








ment. 





CENTRAL LAW JOURNAL 


No. 2 








EDITORIALS AND COMMENTS 
CONGRESS 


The Dearborn Independent of January 
1st comments on the ‘‘ greatly increased and 
handsomely financed’’ lobbies at Washing- 
ton, and says: 


If the power combine wants Muscle Shoals, if the 
spinster politicians want official authority to meddle 
with domestic maternity in the United States, if the 
unbalanced humanitarian theorists want children 
made compulsory idlers until they are eighteen .or 
twenty-one, if interested parties want war with 
Mexico, there is a better chance of their getting 
these things than ever before—unless the people 
quit reading next day about what Congress has dene 
and begin the day before to tell Congress what it 
must not do. 


Child Labor Acts based on the Commerce 
Clause, and on the Taxing Power,” have 
already been held unconstitutional. What- 
ever may be one’s own personal view as to 
the desirability of such legislation, any at- 
tempt by Congress to usurp a national 
Police Power in the guise of taxation, regu- 
lation of interstate commerce, or the exer- 
cise of other conferred powers, is palpably 
unconstitutional, and the primary duty is 
on Congress to recognize and obey this limi- 
tation, and not on the Supreme Court to 
compel it. The same is true of a Maternity 
Act. 

The proponents of such legislation are, no 
doubt, actuated by the highest motives. 
The end they seek to accomplish is un- 
questionably humane, whatever may be 
thought of its policy or expediency. But 
the statutory means they would use to ac- 
complish it are clearly unlawful, unless 
and until the Constitution is appropriately 
amended. The fact that Congress has here- 
tofore, by subterfuge, exceeded its con- 
stitutional authority in instances which the 
majority of the Supreme Court found that 
court powerless to prevent,? does not make 
such expedients lawful. A culprit is no 
less guilty because he cannot be brought 
to book, for lack of proof. It is our duty 


(1) Hammer v. Dagenhart (1918) 247 U. S. 251, 38 Sup. 
Ct.. $29. 


- (2) Child Labor Tax Case (1922) 259 U. S. 26, 42 Sup. 
t. 419. 





to obey the law even though we might vio- 
late it with impunity. And likewise it is 
the duty of Congress to conform to con- 
stitutional limitations even in eases where, 
by reason of the division of governmental 
powers, the Supreme Court cannot find 
actual proof of the facts showing that the 
conferred legislative power was exceeded, 
so as to authorize judicial intervention. 


Until the people are educated to under- 
stand this, and Congress is made to recog- 
nize its own responsibility, the rights re- 
served to the people and the states will con- 
tinue to exist only to the extent that Con- 
gress cannot evade judicial restraint. 

(3) McCrary v. United States (1904), 195 U. S. 27, 24 
Sup. Ct. 769. United States v. Doremus (1919), 249 U. S. 


86, 39 Sup. Ct. 214, concerning which see comment in U. S. 
v. Dougherty (1926), 46 Sup. Ct. 156. 


REMOVAL OF PART OF SUIT 


The Federal Statutes relating to removal 
of separable controversies at one time 
authorized removal of the separable con- 
troversy alone, leaving the remainder of 
the suit in the state court.1_ The injustice 
that occasionally resulted therefrom led to 
the enactment of the present statute? under 
which the entire cause, and not merely the 
separable controversy, is held by the Su- 
preme Court to be removed.* 

A recently reported District Court de- 
cision seems to revive, in form at least, the 
old practice. Lucania Societa Italiana di 
Navigazione v. U. S. Shipping Board Emer- , 
gency Fleet Corp., 15 F. (2d) 568, was a 
suit by an alien against two defendants, but 
the opinion does not state the citizenship of 
either defendant. The suit was properly 
brought against the defendants under the 
New York Civil Practice Act, which pro- 
vides that ‘‘all persons may be joined as 
defendants against whom the right to any 
relief is alleged to exist,’’ but the Federal 
District Court held that the suit could not 


(1) Act of 1866, 14 Stat. L. 306, substantially re-enacted 
as part of Sec. 639 Revised Statutes. 


(2) Judiciary Act of 1875, 18 Stat. L. 471, substantially 
similar to provision in Judiciary Act of 1887-1888, 25 Stat. L. 
433, which became part of present Judicial Code, Sec. 28. 


(3) Barney v: Latham, 103 U. S. (13 Otto.) 205. 
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properly have been brought against both 
defendants, either at common law or under 
the usual Codes of Pleading. The suit was 
filed in the New York Supreme Court, and 
one defendant filed a petition for removal, 
claiming that there was separable contro- 
versy. The U.S. District Court denied the 
plaintiff’s motion to remand. 

The Federal Statute authorizing removal 
based on a separable controversy is sentence 
3 of See. 28 of the Judicial Code, which 
provides : 

When in any suit mentioned in this section there 
shall be a controversy which is wholly between citi- 
zens of different states, and which can be fully deter- 
mined as between them, then either one or more 
of the defendants actually interested in such con- 


troversy may remove said suit into the district court 
of the United States for the proper district. 


As to this the Court said: 


This is not a “controversy which is wholly be- 
tween citizens of different states,” because the 
plaintiff here is an alien corporation, so that sen- 
tence 3 does not govern; but where the causes of 
action against the defendants are not joint, but are 
several, and one of the defendants is an entirely 
unnecessary party, I can see no reason for prevent- 
ing removal by the joinder of such unnecessary de- 
fendant. 


It has been argued that such a decision as I am 
rendering makes sentence 3 of section 28 of the 
Judicial Code unnecessary and practically meaning- 
less. That, however, does not seem to be so. Sen- 
tence 3 relates to a controversy wholly between citi- 
zens of different states arising in a suit. In such a 
case, if the situation falls within the terms of the 
statute, the whole suit is removable upon the appli- 
cation of one of the defendants “actually interested 
in such controversy.” 

In the present case causes of action bearing no 
necessary connection are asserted by the plaintiff 
against different defendants. Under such circum- 
stances each cause of action may be treated inde- 
pendently, and the defendant or defendants in one, 
who could secure a removal if the other party had 
not been joined, may still do so. 


From this it appears that the court held 
that the cause as against the removing de- 
fendant was removed, but that as to the 
other defendant it was not removed, and 
treated the suit as though it constituted 
two independent suits against different de- 
fendants. The court cites Iowa Lilloet 
Gold Mining Co. v. Bliss, 144 F. 446 and 
State Improvement-Development Co. v. 
Leininger, 226 F.* 884, as supporting the 
decision. 


It is much to be regretted that neither 





the residence or citizenship of the defend- 
ants is stated in the opinion. The ground 
on which part of the suit is held removable, 
is debatable, to say the least. 

The highest authority has said: 


“A suit commenced in a state court must remain 
there until cause is shown under some act of Con- 
gress for its transfer.” Little York v. Keyes, 96 
U. S. 199. 

“The adjudged cases make it clear that whatever 
the nature of a civil suit or criminal proceeding in 
a state court, it cannot be removed into a Federal 
Court unless warrant therefor be found in some act 
of Congress.” Kentucky v. Powers, 201 U. S. 1, 26 
Sup. Ct. 387. 

“It is one thing to have the right to sue in the 
courts of the United States, and another to transfer 
to that jurisdiction, a suit lawfully begun in a state 
court.” Dubuclet v. Louisiana, 103 U. S. 550. 


If any statute authorizes the removal in 
the instant case, it is not specifically re- 
ferred to in the opinion. 


HOW SHOULD YOU COUNT THEM? 
October pen ee 
18 9 © 22d Rm om 


November 
SS 2: &}: 2 ee 1 2 


The election was on November 2nd. The 
momentous question is, where was Novem- 
ber 1st with reference to that election? 
Was November Ist before the election? 
Undoubtedly. Was it the day before the 
election. Certainly. Was it one day before 


the election? Be careful. There’s a trick 
in it, because if you say yes, you must be 
wrong. 


If November 1st was one day before the 


“election, then October 31st was two days 


before the election, and if you count back 
to October 18th you will find that it was 
fifteen days before the election! If Octo- 
ber 18th was 15 days before the election 
then it was not less than 15 days before the 
election. But the Supreme Court of Utah 
holds that October 18th is less than 15 days 
before November 2nd. (Wood v. Cowan, 
250 Pac. 979, decided November 2, 1926.) 
The Utah statute required that nomina- 
tions ‘‘shall be filed not less than 
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fifteen days before election.’’ The election 
was on November 2nd. Held, that nomina- 
tion filed October 18th was too late. 

This conclusion is arrived at by constru- 
ing a statute providing that ‘‘the time in 
which any act provided by law is to be done 
is computed by excluding the first day and 
including the last,’’ to mean that both 
November 2nd and October 18th must be 
excluded. Now you understand! 


LAWYERS’ INDEMNITY INSURANCE 


The Solicitor’s Journal says: 


At a Time when there is such an enormous out- 
put of new law enacted partly by Statute and partly 
by a mass of Rules and Orders, and when the de- 
mands upon a practitioner are so extensive and 
varied in character, it may be as well to draw at- 
tention to the existence of indemnity policies framed 
for the protection of solicitors and which have 
been underwritten at Lloyds. Such policies are in- 
tended to indemnify firms against all claims arising 
“by reason of any neglect, omission cr error when- 
ever or wherever committed or alleged 
to have been committed on the part of the firm 
‘ or any person employed by the 
firm . in or about the conduct of any busi- 
ness.” It is expressly provided that the insured 
firm is not to be required to contest any legal pro- 
ceedings unless advised so to contest by a King’s 
Counsel mutually agreed upon. Special renewal 
terms are offered in cases where no claims were 
made in the course of the preceding year. 








Customer—This shoe pinches my joint. 

Clerk—Well, madam, there are very few 
joints that don’t get pinched these days.—Bos- 
ton Transcript. : 


Persistent Interrupter—‘‘Liar! Liar!’’ 

Speaker—‘‘If our friend will give me his 
name instead of his profession, I shall be de- 
lighted to make his acquaintance.’’ 


A certain rather dull poet complained bitterly 
to Oscar Wilde of the lack of critical attention 
received by his poems. 

‘‘There seems to be a conspiracy of silence 
against me. What would you advise me to do?’’ 

‘Join it, my dear fellow, join it,’’ came the 
unconsoling reply—New York Evening Post. 

**Stiddy there, lion, take it aisy,’’ quav- 
ered the Irish zoo attendant in his most soothing 
tones, as the transfer of a wild beast was being 
effected. 

‘*What’s the idea?’’ queried a comrade. 
**Callin’ that hyena a lion.’’ 

**Have ye no tact? Can’t ye see ’tis flatterin’ 
him I am?’’ 





BOOK REVIEW 


THE MILLER AND THE LAW 
By Arthur L. H. Street. Minneapolis: 
Miller Publishing Co., 1926, pp. xii, 734. 


As stated in it, this is “a handbook of legal de- 
cisions specially affecting flour milling and allied 
industries,” and “not designed to enable the layman 
to become his own lawyer.” The author, a mem- 
ber of the Minnesota Bar, has for many years been 
a contributor of legal materials to the Northwestern 
Miller. The selection and arrangement of the text 
seems admirably suited to the intended purpose. 
There are three parts and a total of 75 chapters. 
Part I, devoted to “Sales of Goods,” has chapters 
on “Governmental Regulation of Sales,” “Neces- 
sity for Written Agreement,” “Effect of Trade Cus- 
toms and Usages,” “Excuses for Non-delivery,” and 
other germane subjects. Part II is on “Transpor- 
tation of Goods,” and has 20 chapters dealing with 
the various practical questions that arise. Part III, 
entitled “Various Relationships,” discusses matters 
such as Corporations, Partnerships, Notes and 
Drafts, Banks, Trade-Marks, Unfair Competition, 
Bankruptcy, Accounts and Payments, Injuries to 
Employes, etc. 


The 


The text consists largely of quotations from de- 
cisions, which evidently have been carefully chosen. 
There is an adequate amount of explanatory matter 
and many practical suggestions. An index is pro- 
vided, which appears to be well prepared. 

The concreteness of the discussions make the 
book particularly readable, and it should prove in- 
teresting as well as valuable to those for whom it 
is intended. In fact, although prepared especially 
for the milling and allied industries, it would be 
read with much profit by any business man. 








Blinkers was very worried indeed. He was 
suffering from a bad bout of insomnia, and he 
resolved to call upon his doctor and ask for 
some advice on the matter. 

**Doctor,’’ he said, ‘‘I can’t get to sleep at 
night.’’ 

‘‘There are always ways and means of com- 
bating that,’’ replied the M. D. ‘‘You think 
you are hopelessly wakeful, but mental effort 
has a great deal to do with that. Just imagine 
you are walking on a tight rope one thousand 
feet above ground. Step by step you advance 
on the tight rope—’’ 

‘*Yes,’’ interrupted the patient, leaning for- 
ward in his interest. 

‘*You’ll soon drop off,’’ said the doctor. 


“Dog-gone it, judge,” said the old farmer as he 
fished out his purse and prepared to pay his son’s 
fine for speeding; “it’s got so nowadays that a young 
feller can’t even sow his wild oats without a ma- 
chine.”"—Boston Transcript. 
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RECENT CASES 


ATTORNEY CANNOT RECOVER FEE FOR 
SERVICES IN CASE WHEREIN HE SUG- 
GESTED THAT WITNESS SIMULATE SICK- 
NESS TO OBTAIN CONTINUANCE. — The 
facts in Duffy v. Colonial Trust Co., 135 Atl. 204, 
decided November 22, 1926, by the Pennsylvania 
Supreme Court, as stated in the opinion were these: 


Plaintiff, an attorney at law, sued to recover a fee 
for professional services rendered defendant trust 
company; the jury found in his favor for $10,800; 
defendant moved for a new trial and for judgment 
n. o. v., both of which were refused; judgment was 
entered on the verdict, and defendant has appealed. 

The action wherein plaintiff performed the pro- 
fessional services, for which he sued, was originally 
commenced by one Osterling against the county of 
Luzerne, to recover architect’s commissions for the 
erection of a courthouse at Wilkes-Barre. When the 
action in, question was pending, there appears to 
have been considerable local feeling against Oster- 
ling, and he assigned his claim to defendant trust 
company. Some time after Osterling’s suit was 
commenced and before the assignment of his claim, 
plaintiff was retained to succeed the lawyers who 
originally started the action, and, following the as- 
signment, he continued in the case, representing the 
assignee, though most of plaintiff's relations, corre- 
spondence, etc., seem to have been with Osterling 
rather than with the trust company. The case was 
set for trial on January 8, 1923, before Judge Maxey, 
of the court of common pleas of Lackawanna 
county, without a jury. In December, 1922, it was 
decided between plaintiff and Osterling that another 
lawyer, D. J. Reedy, of the Lackawanna county bar, 
should be associated with plaintiff in the trial of the 
case. On December 30, 1922, plaintiff wrote to 
Osterling that Mr. Reedy was engaged in the trial 
of another cause which would occupy him for some 
time to come, and suggested that, if the suit against 
the county could be continued, Reedy could then 
take part in that case and it could be tried at the 
next term of court. In this letter, plaintiff suggests 
to Osterling that if he, Osterling, should be so ill 
as to be confined to his home and would arrange 
for a certificate from a physician—stating the na- 
ture of the illness and that he would not be able 
to appear at court—and would have the trust com- 
pany send a telegram to this effect, “to be followed 
by” the doctor’s certificate, “the case might be con- 
tinued on account of (such) illness.” This was fol- 
lowed by a telegram from plaintiff to Osterling 
stating: 

“If case continued, R. will come in, illness of ma- 
terial witness only cause for continuance, see special 
delivery letter, telephone me.” 

On cross-examination, plaintiff admitted that, at 
the time he wrote the above letter and sent the 
telegram, he had received no intimation from any 
one that Mr. Osterling was ill, and, so far as he 
knew, Osterling was then “in perfect health.” He 
also admitted that he “knew of no physician in at- 
tendance on Mr. Osterling.” 


Osterling, it appears, did not follow the sugges- 
tion and the proposed deception was not carried 
through. 

The trial court left to the jury the question of 
plaintiff's bad faith, but the Supreme Court held 











that was error and entered judgment for defendant 
non obstante veredicto, saying in part: 

Such conduct was not only bad faith toward the 
court, but also professional bad faith toward the 
client. The case in question was set for trial be- 
fore a judge without a jury, and it is quite certain 
that, had this incident come to the attention of that 
judge, or any other judge in such a position, or of 
a jury, had the case been fixed for jury trial, it 
might very properly have injured the client by mak- 
ing the trier or triers of the cause believe that a client 
who would permit such conduct must have a weak 
or dishonest cause, and this the attorney must have 
known; so' he cannot say he was acting in profes- 
sional good faith toward his client. 


Here, plaintiff testified that his connection with 
the case started on September 18, 1922, and ter- 
minated on January 16, 1923, and that he was claim- 
ing a fee of $10,000 to cover professional services 
of every kind and description rendered to the trust 
company during that period. This was a bulk charge, 
and, of course, included the professional service 
in writing the letter to Osterling which suggested 
that he join with plaintiff in committing a fraud on 
the court; if plaintiff may not recover for that part 
of the services, which certainly he cannot, then, this 
letter and all connected with it being part of the 
bulk services for which he is asking compensation, 
it follows that he cannot recover for any part of 
such services. 

MOTHER CANNOT RECOVER FOR ALIEN- 
ATION OF MINOR SON’S AFFECTIONS.— 
The Supreme Court of Iowa, in the case of Pyle v. 
Waechter, 210 N. W. 926, held that a demurrer 
was properly sustained to a mother’s petition for 
damages alleging that defendants maliciously and 
wrongfully alienated her minor son’s natural love 
and affection for her, and that the son’s natural filial 
love, affection, esteem and regard for her were de- 
stroyed, and his mind poisoned against her. It was 
conceded by counsel that no precedent is to be 
found for the maintenance of such an action. The 
petition did not allege that the plaintiff was entitled 
to the services, custody or companionship of the 
son, nor allege that she was deprived thereof. The 
discussion in the opinion seems to indicate that there 
was no allegation of the termination of the father’s 
rights, in fact, the opinion does not show that the 
father was not a defendant, nor show what relation’ 
ship, if any, the defendants bore to plaintiff and 
the son. 

The Court considered various analogous cases, such 
as a parent's right to recover for loss of child's serv- 
ices and incidental thereto for injury to feelings and 
loss of companionship of child, cases allowing re- 
covery for injury to the feelings caused by non- 
delivery of telegrams, slanderous statements, seduc- 
tion of minor daughter, alienation of spouse’s affec- 
tions, etc. 

It was held that without an allegation of the ter- 
mination of the father’s rights, and allegations show- 
ing right to, and loss of, the son's services, the 
mother could not recover. 
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DIGEST OF IMPORTANT DECISIONS 


The name of the state is printed in bold face type to enable you to select cases from 


any particular state. 


The cases from the National Reporter System are copyrighted 


by the West Publishing Co., St. Paul, Minn., from whom a copy of any such decision may 


be obtained for 25 cents. 


ALIENS 

Immigration Rules providing that nonquota 
immigrant student under Immigration Act 1924, 
engaging in business for profit or labor for hire 
shall be deported, held not to apply to students 
gaining their maintenance and tuition by self- 
supporting labor. United States v. Curran, 15 F. 
(2d) 266, N. ¥. 


ATTORNEY AND CLIENT 

Attorney who suggested that witness simulate 
illness, for purpose of obtaining continuance, 
cannot recover fees for any services connected 
with case, notwithstanding that witness did not 
join in deception and that action for fees was 
in different court. Duffy v. Colonial Trust Co., 
135 Atl. 204, Pa. 


BANKRUPTCY 

Receivers appointed before adjudication are 
officers of the court, and the estate in their 
hands is in process of administration, within the 
meaning of Bankruptey Act, § 21a. On petition 
of receivers, witnesses may be required to ap- 
pear and testify before a referee, before adjudi- 
cation, concerning the ‘‘acts, conduct, or prop- 
erty’’ of bankrupt, under Bankruptey Act, § 
2la. Broward County Lumber Co., 15 F. (2d) 
562, Fla. 

Where bankrupt, within four months 
before filing voluntary petition, and while in- 
solvent, and in contemplation of bankruptcy, 
traded non-exempt cattle for exempt hogs, to 
obtain additional exemption under state statute, 
held that, in absence of extrinsic fraud, transac- 
tion was not intended to hinder, delay, or de- 
fraud creditors, within Bankruptcy Act 14b, and 
discharge in bankruptcy should not have been 
denied. Forsberg v. Security State Bank, 15 
F. (2d) 499, 8. D. 


COMMERCE 

Employee of railroad, injured while arranging 
and remodeling bins used to store spare rail- 
road repair parts used in intra and interstate 
commerce, held not engaged in interstate com- 
meree so as to be entitled to recover under 
federal Employers’ Liability Act. Phillips v. 
Baltimore & O. R. Co., 135 Atl. 102, Pa, 


——(Cause of action for death of interstate 
railroad employee during strike, who was actu- 
ally engaged in local police duty as deputy 
sheriff, held not to have arisen under Federal 
Railroad Employers’ Liability Act. Feaster v. 
Southerngky. Co. 15 F. (2d) 540, 8. C. 


COPYRIGHT AND LITERARY PROPERTY 

Playing of copyrighted musical composition in 
presence of about 180 people by professional 
orchestra in high class dancing club, to which 
1800 members and their guests had access, which 
was calculated to damage owners of copyright, 
held public performance under English Copy- 
right Act, and infringement. Harms v. Embassy 
Club (English, Ct. of App.). 70 Solicitors’ 
Journal 1219. 





COURTS 


Decision of Supreme Court that Harrison 
Anti-Narcotic Act, is constitutional, so long as 
it is not departed from by that court, is bind- 
ing on lower courts. Sofge v. Snook, 15 F. 
(2d) 561, Ga. 


CRIMINAL LAW 


In criminal prosecution agreement arrived at 
in chambers between judge and counsel as to 
nature of defense held binding, although made 
in absence of defendant. Strong v. People, 250 
Pae. 857, Col. 


— Former acquittal on charge of main- 
taining a nuisance, in violation of National Pro- 
hibition Act, held not a bar to subsequent suit 
in equity under section 22 to abate the same 
alleged nuisance, since decree of abatement is 
not a punishment for crime involved in former 
acquittal. Murphy v. United States, 47 Sup. Ct. 
218. 

—— Questioning jury on its recall after 
failure to agree relative to its numerical divi- 
sion constitutes error, ground for _ reversal. 
Brasfield v. United States, 47 Sup. Ct. 135. 


DEATH 


Damages—Defendant in action for wrongful 
death is not entitled to show and receive credit 
for amounts gratuitously paid to plaintiff by 
defendant’s father. Workmen’s Compensation 
Board v. Rutherford (1926), 4 Dominion L. R. 
635, Ontario. 


EVIDENCE 

Evidence that one defendant settled with 
other in case where plaintiff was injured by col- 
lision between their automobiles, is not admis- 
sible because neither defendant could relieve 
himself or his codefendant from liability to the 
plaintiff merely by agreeing that the one, and 
not the other, was responsible for the accident. 
Cross v. Costa, 135 Atl. 55, N. J. 


In action by one against the other two 
parties to triparty automobile accident, in which 
each defendant contended that the other’s neg- 
ligence caused plaintiff’s injury, exclusion of 
plaintiff’s statement immediately after accident 
and at its scene that one defendant was not 
negligent held error, notwithstanding that it 
would have worked to prejudice of the other 
defendant. Barnett v. Bull, 250 Pac. 955, Wash. 


FEDERAL COURTS 


Every litigant in federal court has inherent 
right to have law of case determined by judge, 
and instruction in libel case that under state 
constitution jury are sole judges of law and 
facts was properly refused, notwithstanding 
Conformity Act. Seested v. Post Printing & 
Publishing Co., 15 F. (2d) 595, Col. 


State decisions relative to assumption 
of risk by employee violating company rules 





Vol. 100 


CENTRAL LAW JOURNAL 








are not authoritative in cases under federal Em- 
ployers’ Liability Act. Pacheco v. New York, 
N. H. & H. R. Co., 15 F. (2d) 467, N. Y. 


——Contract to sell all assets of solvent 
corporation, made without consent of minority 
stockholders, being only voidable, not void, held 
a cloud on corporation’s title to its property 
and hence suit to cancel such contract and en- 
enjoin corporation and intended purchaser from 
carrying it out was maintainable on construc- 
tive service in federal court in district where 
property was located, though other than cor- 
poration’s domicile, under Judicial Code, § 57. 
McRoberts v. Independent Coal & Coke Co., 15 
F. (2d) 157, Utah. 

Dissolving Kentucky corporation and 
reincorporating in Tennessee, for purpose of 
suing in federal court on contract void under 
Kentucky law, held not ‘‘collusion,’’ within 
judicial code, § 37. Black and White Taxi & 
T. Co. v. Brown & Yellow Taxi & T. Co., 15 
F. (2d) 509. 


INFANTS 


Infant defendant is liable in damages for de- 
ceit, where he signed a fictitious contract for 
purchase of an automobile and a promissory note 
for balance of purchase price and a ‘‘Purchas- 
er’s statement,’’ falsely representing that he 
was of age, and earned $125.00 per month, and 
had not previously bought an automobile, which 
contract and note were sold by M. to the plain- 
tiff at a discount, and where M’s purpose was 
fraudulent and defendant knew thereof, and was 

paid $1.00 by M. for signing. Continental Guar- 


pened Corp. v. Mark (1926), 4 Dominion L. R. 
707, British Columbia. 


INTERNAL REVENUE 


Income of estate of deceased, which would 
ultimately pass to religious, charitable, scien- 
tific, or educational corporations, which were 
residuary legatees, held not subject to income 
tax. Slocum v. Bowers, 15 F. (2d) 400, N. Y. 


JUDGMENTS 

Holder of bonds of drainage district, after 
decision of State Supreme Court declaring or- 
ganization of district defective and assessments 
to pay bonds illegal, and ordering them can- 
celed and vacated, for reason in which federal 
court did not concur, held entitled to injunc- 
tion restraining enforcement of judgment of 
state court and compelling collection of assess- 
ments to pay bonds. Fetzer v. Johnson, 15 F. 
(2d) 145, Okla. 

Rule that all matters which were litigat- 
ed or could have been litigated in one suit are 
not subject to subsequent litigation between 
parties is subject to limitation that parties in- 
duced by fraud from bringing into original ac- 
tion all matters which might have been litigated 
are not barred from introducing them in subse- 
quent suit. Rosenberg v. Rosenberg, 250 Pac. 
947, Wash. 

Though in rem decree of foreign admir- 
alty court having jurisdiction is binding and 
conclusive on all parties in all countries, and 
cannot be disregarded or contradicted in subse- 
quent proceedings, it may be collaterally at- 
tacked by stranger to record, where fraud was 
practiced on court in obtaining it. The W. 
Talbot Dodge, 15 F. (2d) 459. 





MASTER AND SERVANT 


Where truck owner’s chauffeur waiting to 
receive it after repairs was asked by foreman 
of repair shop to drive it around block while 
foreman himself stood on running board direct- 
ing tests and making observations, held, while 
so engaged, chauffeur, as a matter of law, was 
not the servant of his employer, the truck 
owner, as affecting liability of such employer for 
chauffeur’s negligence causing injury to repair 
foreman. Trautman v. Warfield & Rohr Co., 
135 Atl. 181, Md. 


MONOPOLIES 


Bill alleging that associations, owning, operat- 
ing, or controlling substantially all vessels en- 
gaged in interstate and foreign commerce 
among Pacific Coast ports, had entered into 
combination to control employment of all sea- 
men on Pacific Coast, held to state a case within 
Anti-Trust Act. Anderson v. Shipowners Ass’n 
of Pacific Coast, 47 Sup. Ct. 125. 


MOTOR VEHICLES 

Milk purchased by dairy company from 
dairymen’s association, held sold f. 0. b. dairy 
company’s plant, and that dairy company, in 
operating trucks which collected the milk from 


. producers, and by deducting cost of transporta- 


tion from purchase price, became a common 
carrier, subject to Public Freight Motor Vehicle 
Law, as against claim that purchase was f. o. b. 
place of origin and that milk transported was 
company’s own. West v. Western Maryland 
Dairy, 135 Atl. 136, Md. 

Where a minor son negligently drives 
lis father’s automobile, causing injury to a third 
person, the presumption is that he was acting 
as the agent and servant of the father, but, 
when this reciprocal relation is clearly disproved 
by uncontroverted testimony, then the presump- 
tion no longer exists, and it is immaterial that 
the testimony disproving such relation is brought 
out in the cross-examination of one of plain- 
tiff’s witnesses offered by plaintiff for the pur- 
pose of making his case when such cross-exam- 
ination was proper, and developed no conflict 
in the story of the witness. In such case it is 
not error to sustain a demurrer to plaintiff’s 
evidence. Carder v. Martin, 250 Pac. 906, Okla. 


Failure to obey statute requiring over- 
taking motor vehicle to signal intention to pass 
by sounding horn will redound only to benefit 
of vehicle being overtaken, and not to vehicle 
coming from opposite direction. Barnett v. 
Bull, 250 Pae. 955, Wash. 


MUNICIPAL CORPORATIONS 


Ordinance prohibiting buildings over 2% 
stories high for more than one housekeeping 
unit within certain area, and requiring rear 
yards of prescribed depths from front wall, held 
not reasonable exercise of police power, being 
designed to prohibit, not regulate, construction 
of apartment houses in such area. Robert 
Realty Co., v. City of Orange, 135 Atl. 60, N. J. 

Senunsdabion of mud in holes permitted 
toremain in highway, and splashing of mud by 
vehicles passing déver holes, are natural results 
to be anticipated by city under duty to re- 
pair streets, and where splashed mud injured 
plaintiff, city held liable. Stemmler v. City 
of Pittsburgh, 135 Atl. 100, Pa, 
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NUISANCE 


Cotton gin or ice factory 130 feet or less from 
residences may be nuisance impairing reason- 
able enjoyment of homes. Walsworth v. Farm- 
ers’ Gin Co., 110 So. 338, La. 


PAYMENT 


In suit under Trading with the Enemy Act 
by American citizen to apply money seized by 
Alien Property Custodian to claim against Ger- 
man bank, for deposit, payment of which had 
been refused on demand, debt will be determined 
according to value of mark at time suit was 
brought thereon, and not according to rate of 
exchange existing when demand was made. Die 
Deutsche Bank Filiale Nurnberg v. Humphrey, 
47 Sup. Ct. 166. 


REMOVAL OF CAUSES 


Where sixteen plaintiffs sued one defendant in 
state court in one complaint, under Civil Prac- 
tice Act N. Y. § 209, setting forth sixteen 
eauses of action asking for judgments in favor 
of different plaintiffs and for different quantum 
of relief, held, notwithstanding some facts were 
common to all causes, controversies were separ- 
able, and cause removable by the sole defendant. 
Young v. Southern Pac. Co., 15 F. (2d) 280, 
N.Y. 

Statement in affidavit of defendant in 
support of petition for removal to federal court, 
with which plaintiff takes no issue, must be ac- 
cepted as accurate. Feaster v. Southern Ry. 
Co., 15 F. (2d) 540, 8. C. 


——_——Declaration showing that injury result- 
ed from collision between two automobiles, and 
alleging separate acts of negligence against de- 
fendants held to state case of joint liability 
arising from concurrent acts of negligence, and 
no separable controversy authorizing removal. 
Slate v. Hutcherson 15 F. (2d) 551, W. Va. 

Where suit against a resident and a non- 
resident defendant is removed for separable 
controversy, the resident defendant although a 
citizen of the same state as plaintiff, is not en- 
titled to have the cause remanded. Slate v. 
Hutcherson, 15 F. (2d) 551, W. Va. 


Where suit involves separable contro- 
versy between alien and citizen, the suit is re- 
movable although the separable controversy is 
not between citizens of different states as re- 
quired by Judicial Code, Sec. 28. Lucania 
Societa Italiana di Navigazione v. U. 8S. Ship- 
ping Board Emergency Fleet Corp., 15 F. (2d) 
568. 

SEAMEN 


Purchaser of vessel is put on inquiry as to 
existing liens or claims for seamen’s wages, 
especially as no statute of limitations bars re- 
covery. The Lakeport, 15 F. (2d) 575, N. ¥. 


TAXATION 


Trust estate, established by will of resident 
of Massachusetts with power of appointment 
thereunder, held not to have had such situs in 
North Carolina, where beneficiary subsequently 
removed, as would bring exercise of power of 
appointment by beneficiary within North Caro- 
lina, making such transfer taxable. Wachovia 
Bank & Trust Co. v. Doughton, 47 Sup. Ct. 202, 
N. C. 





WORKMEN’S COMPENSATION 


Arising Out of Employment—Shooting of em- 
ployee, when he and his employer, working to- 
gether sorting chickens were held up, due to em- 
ployee’s failure promptly to elevate his hands, 
being an event which might be reasonably an- 
ticipated as connected with the employment, 
held an ‘‘accident arising out of and in course 
of the employment.’’ Willner v. Katz, 134 Atl. 
611, N. J. 


Casual Employee—One employed by day for 
not exceeding six days, whom employer told 
when he left when to come back, was ‘‘ casual 
employee,’’ within Workman’s Compensation 
Act. Lackey v. Industrial Commission of Colo- 
rado, 249 Pac. 662, Colo. 


Course of Employment—Hotel, and not mere- 
ly room therein engaged by traveling salesman, 
is his ‘‘home,’’ within rule that salesman is in 
course of his employment from time he leaves 
home until he returns thereto; ‘‘home’’ not 
being sleeping room alone, but including place 
where one eats, bathes, reads, visits, and rests. 
oe v. John V. Bauer Co., 218 N. Y. Supp. 

3. 

-Where teamster furnishing own horses, 
stabling them at home, and receiving daily 
wage, was injured while unhitching team after 
work in his own yard, injury held not to arise 
*fout of’’ or ‘fin course of’? employment. 
Johnson v. State Highway Commission, 134 Atl. 
564, Me. 


Where driver of car furnished by em- 
ployer to transport employees to work drove be- 
yond point of employment to visit scene of an 
accident, and while returning car was struck by 
train, and plaintiff’s decedent, an occupant of 
the car, was killed, and he had nothing to do 
with the deviation of the car, held that acci- 
dent was compensable as one ‘‘arising out of 
and in course of employment.’’ Soden v. Public 
Service Transp., 134 Atl. 560, N. J. 


‘‘Dependency’’—That parent receives money 
from son and expends it is not alone sufficient 
to establish dependency, but necessity of con- 
tributions must also be established. Sigalove 
v. Penzel, 218 N. ¥. Supp. 85. 


Election—Claimant’s election to sue third 
party negligently causing injury, and his subse- 
quent abandonment of that action, resulting in 
depriving insurance carrier of right of subro- 
gation against third party under Workmen’s 
Compensation Law, because of statute of limita- 
tions, estopped claimant from asserting claim 
for compensation against insurer and employer. 
McKee v. White, 218 N. ¥. Supp. 215. 


‘¢Employee’’—Shingler working for builder 
of houses was employee and not an ‘‘indepen- 
dent contractor,’’ though he sometimes em- 
ployed other shinglers to assist him who were 
not carried on payroll of employer. Hillen v. 
Industrial Ace. Com., 250 Pac. 571, Cal. 


Where person who engaged painter did 
not assume to control job, it was immaterial, on 
issue whether painter was employee or inde- 
pendent contractor, that he was paid by hour. 
Newland v. Bear,:218 N. ¥. Supp. 81. 
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The abbreviations used (other than conventional) are as follows: 


Am.—American. 

B.—Bulletin. 

Cc. L. J.—Central Law Journal. 
J.—Journal. 

L.—Law or Legal. 


ACCIDENT INSURANCE 

Suicide of Insured While Sane. [Von Crome 
v. Travelers’ Ins. Co. of Conn., 11 F. (2d) 350, 
Mo.—Suicide by a sane person is not an acci- 
dent, but suicide by an insane person is an ac- 
cident, within purview of policy.] 25 Mich. 
L. R. 66. 


ACTIONS 

IN THE HOPE OF A NEW BIRTH OF THE 
ONE FORM OF ACTION. By Charles M. Hep- 
burn. 13 Virginia L. R. 69-85. 


ADMIRALTY 

Jurisdiction—Effect of Pending Proceeding in 
Foreign Country. [The Golaa, 1926, P. 103.] 
40 Harv. L. R. 314. 


ADVERSE POSSESSION 

Tacking—Privity—Adjoining Strip not Cov- 
ered by Deed. [Hanlon v. Ten Hove, Mich., 209 
N. W. 169.—Where grantor conveys specific 
piece of property but not an adjoining strip, 
the grantee, in claiming the strip by adverse 
possession, may not tack to the period of his 
adverse holding of it, the period that grantor 
held it.] 25 Mich. L. R. 67. 


AERIAL NAVIGATION 


DEVELOPMENTS IN AERIAL LAW. By 
Roger F. Williams. 75 Pa. L. R. 139-153. 


ARBITRATION AND AWARD 

Evidence—Court May Not Order Deposition 
and Discovery Before Submission of Issues to 
Arbitrator. [In re Schwartz, 217 N. Y¥. Supp. 
233.) 36 Yale L. J. 137. 


ARREST 

Arrest of a Defendant on Mesne Process in 
a Civil Proceeding. Note. 26 Columbia L. R. 
1007-1014. 


BANKRUPTCY 

Brokers—Priority Among Owners of Re- 
pledged Seeurities. [In re Green, 11 F. (2d) 
676.] 40 Harv. L. R. 314. 

Priority of Liens Over Taxes. [In re 
Caswell Const. Co., 13 F. (2d) 667.—Mechanics’ 
liens are superior to United States income tax 
claims as provided by section 67 of the Bank- 
ruptey Act.] 36 Yale L. J. 138. 





Q.—Quarterly 
R.—Review. 
Reg.—Register. 
Rep.—Reporter. 
U.—University. 


Infants— When Infant May Be Adjudged 
Bankrupt. [In re: Official Receiver v. The 
Debtors, 1926, 1 Ch. 274, 95 L. J. Ch. 258, 
English—Infant partners, not representing 
themselves to be of full age, cannot be adjudged 
bankrupt as to debts incurred in their busi- 
ness, such debts not being for necessaries.] 11 
Minn. L. R. 66. 


BANKS AND BANKING 

Bank Stipulation to Avoid a Presumption of 
Purchase in Collection Cases. Note. 27 Colum- 
bia L. R. 73-80. 

Recovery Against Depositor by Bank Pay- 
ing Instrument After Stop Notice. Note. 40 
Harv. L. R, 110. 


Joint Deposits—Right of Survivor.—[Cleve- 
land Trust Co. v. Scobie, Ohio, 151 N. E. 373.— 
Although joint deposit was made by de- 
ceased, his unexercised power of revocation did 
not affect survivor’s right to deposit.] 36 
Yale L. J. 138. 


BILLS AND NOTES 

Time for Presentment of ‘‘On Arrival’’ Draft. 
[New York, N. H. & H. R. Ry. v. First Nat. 
Bank, Conn., 134 Atl. 223-——Where draft pay- 
able ‘‘30 days after arrival’’ was forwarded 
with negotiable bill of lading to bank, with 
instructions to ‘‘surrender documents’’ upon 
drawee’s acceptance of draft, bank was justi- 
fied in surrendering bill of lading upon accept- 
ance of draft by consignee and before arrival 
of car, pursuant to local custom.] 36 Yale L. J. 
139. 


CARRIERS 

MOTOR CARRIER REGULATION BY CER- 
TIFICATES OF NECESSITY AND CONVEN- 
IENCE. By David E. Lilienthal and Irvin 8. 
Rosenbaum. 36 Yale L. J. 163-194. 


CHATTEL MORTGAGES 

Some Phases of the Uniform Chattel Mortgage 
Act, Final Draft. Note. 27 Columbia L. BR 
81-85. 


CONFLICT OF LAWS 


Law Governing the Determination of Wheth- 
er Question is One of Remedy or of Right. 
Note. 11 Minn. L. R. 44-56. 
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Renvoi—Foreign Law Applied After Three 
References. [In re Annesley, 1926, 1 Ch. 692, 
English.] 40 Harv. L. R. 316. 


CONSTITUTIONAL LAW 


CONSTITUTIONAL CRISIS IN CANADA. 
By C, D. Allin. 11 Minn. L. R. 12-43. 


SOME LEGAL QUESTIONS GROWING 
OUT OF THE PRESIDENT’S EXECUTIVE 
ORDER FOR PROHIBITION ENFORCE- 
MENT. By James Hart. 13 Virginia L. R. 
86-107. 

CONSTITUTIONAL LIMITATIONS ON THE 
CONGRESSIONAL POWER OF INVESTIGA- 
TION. By James M. Landis, 40 Harv. L. R. 
153-221. 


CONTRACTS 


Mistake in the Formation of Agreements: 
The Legal Consequences of Unilateral Mistake. 
Note. 27 Columbia L. R. 60-66. 


Mistake in The Formation of Agreements: 
The Distinction Between Mutual and Unilateral 
Mistake. Note. 26 Columbia L. R. 989-996. 


Legal Consequences of a Gratuitous Acquit- 
tance, Express or Implied. [H. E. Crook Co. 
v. United States (1926), 46 Sup. Ct. 184; (1924) 
59 Ct. Cl. 593—Conduct after breach waived 
damages.] 26 Columbia L. R. 996-1002. 


CORPORATIONS 


PROPER FORUM FOR SUITS AGAINST 
FOREIGN CORPORATIONS. By Granger 
Hansell. 27 Columbia L. R. 12-23. 


Claim of Noncumulative Preferred Share- 
holders to Payment of ‘‘Passed’’ Dividends Be- 
fore Current Dividends are Paid to Common 
Stockholders. Note. 27 Columbia L. R. 53-60. 


Dividends—Allowance for Depletion by Min- 
ing Corporations. [Wittenberg v. Federal Min- 
ing & Smelting Co., 133 Atl. 48, Del.] 40 Harv. 
L. R. 318. 


COURTS 


RESTORING TO THE COURTS THE POW- 
ER TO MAKE RULES OF PROCEDURE. By 
Richard W. Montague. 6 Oregon L. R. 17-23. 


JUDICIAL VERSUS LEGISLATIVE DE- 
TERMINATION OF RULES OF PRACTICE 
AND PROCEDURE.—A SYMPOSIUM. 6 Ore- 
gon L. R, 36-54, 


COVENANTS 


Running with Land. [Empire Natural Gas 
Co., v. Thorp, Kan., 254 Pac. 1058.—Covenant to 
furnish gas at certain rate to owner of land, 
who permitted company to construct pipes across 
his land, does not inure to benefit of subse- 
quent grantee of part of land.] 25 Mieh. 
L. R. 84. 


CRIMINAL LAW 


Suspended Sentence—Canada. 
1926, 4 Dominion L. R. 935-951. 

Trial—Waiver of Argument—Refusal to Re- 
ceive Verdict. [State v. Chambliss, Miss. 107 
So. 200.—Court has no power to set aside ver- 
dict of acquittal which has been received and 
recorded.] 40 Harv. L. R. 133, 


Annotation. 





Coneurrent Sentence. [United States v. Re- 
mus, 12 F. (2d) 239.—After being sentenced to 
federal penitentiary for two years for violation 
of National Prohibition Act, defendant eight 
days later was sentenced by same court to im- 
vrisonment in county jail for one year for viola- 
tion of another provision of same act—held that 
sentences ran consecutively.] 11 Minn. L. R. 72. 


DAMAGES 


Attorney’s Fee Expended in Defending Suit 
Brought in Violation of Injunction not Recov- 
erable. [Hertzel v. Weber, Okla., 246 Pac. 
839.] 36 Yale L. J. 144. 


DEATH 


Insurance—Presumption of Survivorship— 
Burden of Proof—Effect When Death is Caused 
by Common Disaster. [Fleming v. Grimes, 107 
So. 420. Miss.] 11 Minn. L. R. 80.. 


Contributory Negligence of Beneficiary as 
Bar to Action Under Survival Statute. Koehler 
v. Waukesha Milk Co., Wis., 208 N. W. 901.— 
Husband’s negligence, contributing to wife’s 
death did not bar recovery by him as adminis- 
trator for benefit of other next of kin. 25 Mich. 
L. R. 82. 


DESCENT AND DISTRIBUTION 


PRIMOGENITURE AND ENTAILED ES- 
TATES IN AMERICA. By Richard B. Morris, 
27 Columbia L. R. 24-51. 


DISORDERLY HOUSES 


General Reputation of Disorderly House Inad- 
missible. [State v. Still, Del, 133 Atl. 788.] 
36 Yale L. J. 144. 


DIVORCE 

INTERNATIONAL AND MIGRATORY DI- 
VORCES. By Delvy T. Walton. 21 Ill. L. R. 
435-456. 

Right of Husband in Property Acquired by 
Wife in Exchange for Property Received 
Through Him. [Narva v. Narva, Minn., 208 
N. W. 643.] 11 Minn. L. R. 74. 


EASEMENTS 

Prescription—Adverse Use—Vacant Land. 
King v. Battle Creek Box Co., Mich., 209 N. W. 
133.—One maintaining a loading platform on 
another’s land with his permission for more than 
20 years, not entitled to perpetual easement. 25 
Mich. L. R. 73. 


EQUITY 
Dismissal or Transfer of a Bill, by a Court of 
Equity on Its Own Motion Where the Legal 


Remedy is Inadequate. [Denison v. Keck, 13 
F. (2d) 384.] 27 Columbia L. R. 66-73. 


EXECUTORS AND ADMINISTRATORS 


Conflict of Laws—Trover—Right of Domicil- 
lary Administrator to Maintain Trover for Con- 


version of Goods in Foreign State. [Meyers 
v. Ferris, 109 So. 209, Fla.] 40 Harv. L. R. 
317. 


EXTRADITION 
Paroled Convict, Leaving State Upon Express 


Direction of Parole Board, Not a Fugitive from 
Justice Upon Revocation of Parole. [People ex 
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rel. Hutchings v. Mallen, 214 N. ¥Y Supp. 211.— 
Held, that he could not be extradited.] 11 Minn. 
L. R. 77. 


FEDERAL COURTS 

THE SUPREME COURT OF THE DISTRICT 
OF COLUMBIA. By Frederick L. Siddons. 7 
Nat’l Univ. L. R. 1-13. 

Seone of Federal Jurisdiction 
Through Fristence of a Federal 
Note. 40 Harv. L. R. 298-302. 

How Far Do State Decisions Determine ‘‘Lo- 
eal Law’’ for the Federal Courts? Note. 40 
Harv. L. R. 310-313. 

Jurisdiction—Controversy Ancillary to Case 
of Which Court Has Jurisdiction. [Vogue Co. 
v. Vogue Hat Co., 12 F. (2d) 991.] 40 Harv. 
L. R. 318. 


Corporations—Residence of Domestic Corpo- 
ration for Federal Jurisdiction. [Gorman v. A. 
B. Leach & Co., 11 F. (2d) 454.—Where corpora- 
tion changed its principal office from a county 
in the Eastern district of N. Y. to a county in 
the Southern district of N. Y. without certifying 
sneh chauge to proper officers as required by 
state statute, it can be sued in the Eastern 
district.] 21 Tl. L. R. 403. 


FRAUDS, STATUTE OF 

Substitution of Unenforceable Contract as Ef- 
fecting Rescission. [Producers’ Fruit Co. v. 
Goddard, 243 Pac. 686, Cal.] 40 Harv. L. R. 
327. 
HOMESTEADS 

Homestead Rights in Land Held in Joint Ten- 
—_ pa re Levan, 10 F. (2d) 240, La.] 40 Harv. 


HOMICIDE 

Negligence—Accessory Before the Fact. [State 
v. MeVay, 132 Atl. 436, R. I.] 40 Harv. L. R. 321. 

Accessory Before the Fact in Manslaughter. 
[State v. MeVay, R. I., 132 Atl. 436.—When de- 
fective boiler of steamboat exploded, causing 
loss of life, owner of boat could be indicted as 
accessory before the fact to the crime of man- 
slaughter.) 25 Mich. L. R. 72. 


HUSBAND AND WIFE 

Statute of Frauds—Validity of Oral Antenup- 
tial Agreements when Reduced to Writing After 
Marriage. [Battin v. Merchants’ State Bank 
of Correctionville, 208 N. W. 343, Iowa.] 11 
Minn. L. R. 78. 

Torts—Right of One Spouse to Sue the Other 
in Tort. [Wait v. Pierce, 209 N. W. 475, Wis.] 11 
Minn. L, R. 79. 


INDICTMENTS AND INFORMATIONS 

Names—Indem Sonans— Variance Between 
Indictment and Proof. [Davis v. State, 106 So. 
874, Ala.] 21 Ill. L. R. 408. 


INSURANCE 


Rights of a Beneficiary in a Life Insurance 
Policy. [Schuberth v. Prudential Insurance Co., 
86 Pa. Super. 80, 1926.] 75 Pa. L. R. 155-158. 

Right of Insured to Set-Off Against Insurer 
to Whom He Has Mortgaged Policy.—Assign- 
ment of Policy by Insurer. [In re City Life 
Assurance Co., 1926, 1 Ch. 191, English.] 40 
Harv. L, R. 323, 


Obtained 
Question. 





INTERNAL REVENUE 

Ineome Tax—At What Time are Lump Sum 
Rental Pavments Deductible? [Galatoire Bros. 
v. Lines. Collector of Internal Revenue 11 F. 
(2d) 878.] 11 Mnn. L. R. 82. 


INTERNATIONAL LAW 

INTERNATIONAL UNIONS FOR THE PRO- 
TECTION OF INDUSTRIAL, LITERARY AND 
ARTISTIC PROPERTY. By M. Ostertag. 25 
Mich. L. R. 107-123. 


INTOXICATING LIQUORS 

Administrative Law—Appeal from Adminis- 
trative Decision. [Ma-King Products Co. v. 
Blair, 46 Sup. Ct. R. 544. Under National Pro- 
hibition Act, decision of Commissioner in re- 
fusing permit to operate denaturing plants, can 
only be reversed in court of equity on review 
when based on error of law, or when wholly un- 
supported by evidence or clearly arbitrary or 
capricious.] 21 Ill. L. R. 378. 


LANDLORD AND TENANT 


Constructive Eviction by Permitting Adja- 
cent Premises to be Occupied bv Col'lege Fra- 


- territorv. [Hannan v. Harper. Wis., 208 N. W. 


255. Plaintiff, lessee of upper part of two fam- 
ily duplex house, can have such intended use 
of other part of house enjoined, as it consti- 
tutes a breach of implied covenant for quiet en- 
joyment.] 25 Mich. L. R. 79. 


LIBEL AND SLANDER 

Necessity of Showing Special Damage in Ac- 
tion for Libel. [Sydney v. Macfadden Newspa- 
per Publishing Corp., 242 N. Y. 208, 151 N. E. 
209.] 40 Harv. L. R. 323. 


MALICIOUS PROSECUTION 

Liahility of Special Prosecutor Who Secured 
Appointment for the Purpose of Instituting 
Proceedings Against Plaintiff. [Yaselli v. Goff, 
12 F. (2d) 396.] 40 Harv. L. R. 324, 


MASTER AND SERVANT 

FEDERAL EMPLOYERS’ LIABILITY ACT. 
By George Allan Smith. 12 Am. Bar Ass’n J. 
(1) 486-488, (II) 721-726, (III) 784-786, (IV) 
855-858. 


MONOPOLIES 

THE FAILURE OF THE SHERMAN ANTI- 
TRUST LAW. By Nathan Probst, Jr. 75 Pa. 
L. R. 122-138. : 

THE FIRE INSURANCE ANTI-TRUST 
SUIT IN MISSISSIPPI. By William H. Wat- 
kins. 13 Virginia L. R. 108-121 


MORTGAGES 

THE ALLOCATION OF AFTER-ACQUIRED 
MORTGAGED PROPERTY AMONG RIVAL 
CLAIMANTS. By Paxton Blair. 40 Harv. L. R. 
222-247. 


MOTOR VEHICLES 


What Constitutes Criminal Negligence. An- 
notation. Rex v. Greisman, 1926, 4 Dominion 
L. R. 744-747, Ontario. 

Defendant’s Violation of Statute as Affect- 
ing Defense of Contributory Negligence. [Hol- 
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saple v. Superintendent of Poor of Menominee 
County, 232 Mich., 603, 206 N. W. 529.—Con- 
tributery negligence of plaintiff is good de- 
fense even though defendant violated statute 
requiring lights on his wagon, which was struck 
by automobile operated by plaintiff’s husband.] 
25 Mich. L. R, 87. 


MUNICIPAL CORPORATIONS 


AESTHETIC ZONING REGULATIONS. By 
Newman F. Baker. 25 Mich. L. R. 124-142. 


Liability—Acts of Officers—Statutory Duty.— 
Annotation. Cummings v. Township of Yard, 
1926, 4 Dominion Law Reports 100-105 Ontario. 


Power to Permit Bridge Over Street. — 
Declaratory Judgment. [Yale University v. 
City of New Haven, Conn., 134 Atl. 268.—De- 
claratory judgment, that city aldermen may per- 
mit erection of bride over public street to con- 
nect buildings of plaintiff on opposite sides of 
street owned in fee by plaintiff.] 36 Yale 
L. J. 147. 


NAVIGABLE WATERS 


Nature of State’s Title to Relicted Bed of 
Navigable Lake. [Nedtweg v. Wallace, Mich., 
208 N. W. 51—State may lease to private per- 
sons without violation of trust doctrine.] 40 
Harv. L. R. 140. 


NEGLIGENCE 


Charge to Jury on Test of Due Care. [Kelley 
v. Hodge Transportation System, Cal., 242 Pac. 
76.—Correct instruction on standard of care was 
not made prejudicially erroneous by concluding 
one sentence with, ‘‘What would I have done 
under such circumstances?’’] 25 Mich. L. R. 85. 


PARENT AND CHILD 


Necessaries—College Education. 
Esteb, 244 Pac. 264, Wash.] 


PATENTS 


Procedure—Nature of Action Adjudicating 
Patent Application. [Armstrong v. De Forest, 
13 F. (2d) 438.] 40 Harv. L. R. 325. 


PRINCIPAL AND SURETY 
Suretyship — Filling in 
Agency. 
830, Mich.] 21 Ill. L. R. 410. 


SHIPPING 


Effect of a Requisition on Charterparty Re- 
lations. Note. 40 Harv. L. R. 305-309. 


SPECIFIC PERFORMANCE 


Compensation When Purchaser Knows of De- 
fect in Title. [Brookings v. Cooper, Mass., 152 
N. E. 243.—Purchaser of real estate has right to 
specific performance with abatement of pur- 
chase price when seller’s wife, having inchoate 
dower right, refuses to sign deed, even though 
purchaser knew ab initio that seller was mar- 
ried.] 25 Mich. L. R. 75. 


TAXATION 


BUSINESS AND PROPERTY TAXES. By 
Elcanon Isaacs, 36 Yale L. J. 195-206. 

Are Trusts Where the Settlor Reserves no In- 
terest in Himself Taxable Under the Collateral 
Inheritance Tax? Note, 75 Pa. L. R. 168-174. 


Esteb_ v. 
21 Till. L. BR. 409. 


Bianks — Implied 
[MecConnon & Co. v. Mench, 209 N. W. 





Stock Dividends Distributed in Forms Other 
Than Common Stock as Taxable Income in Eng- 
land ‘and Under the United States Constitu- 
tion. Note. 75 Pa. L. R. 158-164. 


Inheritance—Equitable Conversion Theory. 
[In re Robinson’s Estate, Pa., 132 Atl. 127.— 
Where decedent resided and died in Pennsyl- 
vania, his real estate in Illinois was not subject 
to Pennsylvania inheritance tax, although his 
will directed its sale for payment of legacies.} 
25 Mich. L. R. 84. 


THEATRES AND SHOWS 

Negligence—Liability of Circus to Specta- 
tors. [Easler v. Downie Amusement Co. Me., 
133 Atl. 905.—Cireus liable to patron injured 
by bat thrown by employee playing ball with 
other employees on ecireus grounds.] 25 Mich. 
L. R. 83. 


TORTS 
FOUNDATION OF LIABILITY FOR TORT. 
By Percy H. Winfield. 27 Columbia L. R. 1-11. 


Liability for Negligent Injury to a Contract 
Relation. Note. 40 Harv. L. R. 302-305. 


TRADE-MARKS, TRADE NAMES AND UN- 
FAIR COMPETITION 


SOME SUGGESTIONS CONCERNING THE 
INTERNATIONAL TRADE-MARK  SITUA- 
TION. By Edward 8. Rogers. 36 Yale L. J. 
235-244, 


TREATIES 

Are the Rum Treaties Self-Executing? [Hen- 
nings v. United States, 13 F. (2d) 74.—Such 
treaties not self-executing.] 25 Mich. L. R. 78. 


USURY 

Necessity for the Existence of a Corrupt 
Agreement to Taint a Transaction with Usury. 
[Hopkins v. Flower, 152 N. E. 635, Mass.] 11 
Minn. L. R. 70. 


WILLS 

Conditions in Restraint of Marriage.—Estate 
Limited to Widowhood. [Anderson v. Craw- 
ford, 207 N. W. 571, Iowa.] 11 Minn. L. R. 84. 


WITNESSES 


Cross-examination of a Defendant as to Fail- 
ure to Testify on Former Trial. [Raffel v. 
United States, 46 Sup. Ct. R. 566.—In prosecu- 
tion for conspiracy to violate Nat’l Prohibition 
Act not error to require defendant, testifying 
for himself on a second trial, to disclose that 
he had not testified in own behalf at first ‘trial.] 
21 Ill. L, R. 396. 


WORKMEN’S COMPENSATION 


Aliens—Position of Aliens Under the Modern 
Compensation Laws. Note. 11 Minn. L. R. 
57-65. 

Liability of Co-employers for Injury to Joint 
Employee. [Page Engineering Co. v. Indus- 
trial Commission, 152 N. E. 483, TL] 11 Minn. 
L. R. 81. 

Constitutional Law—Discrimination Against 
Nonresident Aliens. [Liimatainen v. State In- 
dustrial Accident Commission, 246 Pac. 741, 
Ore.] 11 Minn. L, R, 84, 





